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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 

 

MAC CASE NO. 54(I) OF 2010 

 Shri Tapan Biswas, 
 Son of Sri Anil Biswas, 
 R/O Vill. Lulukai,  

P.O. Pirakata, 
P.S. Dhekiajuli, 

  Dist. Sonitpur, Assam................Claimant.  
 
   -Versus- 
 

1. Shri Chandan Sarkar, 
 Son of  Late  Adhir Chandra Sarkar, 
 R/O Vill. Bhakwamari, 
 P.O. Alisinga. 
 P.S. Dhekiajuli, ,Dist. Sonitpur, Assam. 
 ( Owner of the Vehicle No.AS-12E/2517 Auto Rickshaw) 
 

2. Shri Amal Kumar Dhar, 
S/O Sri Sirish Dhar, 
Resident of ward No. 10 Dhekiajuli, 
P.O. & P.S. Dhekiajuli, 
Dist. Sonitpur , Assam.  
( Driver of the vehicle No. AS-12E/2517 Auto Rickshaw) 
 

3. Branch Manager,  
National  Insurance Co. Ltd., 
Tezpur  Branch, P.O. Tezpur. 
Dist. Sonitpur, Assam. 
 

4. Sri Sanjit  Nag, 
Son of Sushil Nag, 
R/O Vill. 1 No. Rangapara 
P.O. Rangapara, 
P.S. Dhekiajuli, 
Dist. Sonitpur, Assam. 
(Owner of the vehicle AS-12E/2576 Auto Rickshaw) 
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5. Oriental Insurance Co. Ltd. 
Represented by Branch Manager, 
Tezpur Branch, 
Dist. Sonitpur, Assam. 
( Insurer vehicle No. AS-12E/2576 Auto Rickshaw) 

   ......Opp. parties. 
 

ADVOCATE WHO APPEARS 

 

For the claimant   :- Sri. D.K.Paul, Advocate. 

For the Opp. No. 1  :- Sri. A.K. Sahani, Advocate. 

For the O.P. No. 2  :- Ex-Parte, Advocate 

For the O.P. No. 3           :-Sri. A.K. Sahani, Advocate. 

For the O.P. No. 4   :- Sri. B. Kotoky, Advocate 

For the O.P. No. 5   :- Sri. M. Baruah 

Date of Argument   :-26.04.2016 

Date of Judgment   :-05-05-2016 

 

    J U D G E M E N T 

 

  This is a petition filed u/s 166 of MV Act. 

 

Brief facts of the case is that – 

 

  On 29.10.2009 at about 10.30 A.M.  the claimant was 

proceeding from Dhekiajuli to Sirajuli  through NH-52 by driving a Auto 

Rickshaw bearing No. AS-12E/2576 by carrying passengers.  When he 

reached near Alisinga another Auto Rickshaw bearing Regn. No. AS-

12E/2517 which was coming from opposite  direction driving by its driver 

O.P. 2  in high speed, rash and negligent manner took sudden right turn 

and colluded with the Auto Rickshaw which was driving by the claimant.  

In the said accident one passenger died and several others of both the 

vehicle as well as the claimant sustained grievous injuries.  
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   In the said accident the claimant sustained fracture in right 

Patella and shaft of femur with IM Nail in situ in alignment and collar bone 

fracture. Due to the injuries sustained in the accident the claimant had to  

incurred  huge expenditure for his treatment and his treatment is still 

going on. Since the day accident the claimant is unable to do any job and 

there is every possibility of his permanent disability resulting to loss of 

income. The Claimant used to draw monthly salary Rs. 6,500/-p.m. 

including the allowances. The claimant being sole bread earner of his 

family after accident he has to pass his days in financial hardship for 

which he claim  an amount of Rs. 6,88,000/- as a   compensation. 

 

   The O.P. 1 Shri Chandan Sarkar, O.P. No. 3 Shri Amal Kr. 

Dhar, O.P. 4 The National Insurance Co. Ltd.  and O.P. NO. 5 The Oriental 

Insurance Co. Ltd. filed their WS.  But the OP No.2 didn’t contest the case 

by filling WS. So, the case proceed ex-parte against him.  

 

 

  The WS filed by O.P. No. 1 and 3 contesting and 

controverting all the averment made in the claim petition  inter-alia stating 

that the claim is not maintainable in the present form, the claim petition is 

barred by the principal of estoppels, waiver and acquiescence. They 

denied any accident occurred on dated 29.10.2009 at about 10-30 a.m. on 

NH-52, near Alisinga. The answering O.P. further submitted that their 

vehicle Registration No. AS-12E/2517 ( Auto Rickshaw ) was duly insured 

with the National Insurance Co. Ltd. vide policy No. 

200201/31/09/6300001850 valid form 14.08.2009 to 13.08.2010. So, 

whatever compensation may be awarded that has to be indemnified by 

the National Insurance Co. Ltd. The Thelamara P.S. registered a case vide 

Dhekiajuli P.S. Case No. 357/09 U/D- 279/304(A) IPC . The O.P.  however 

unaware about the nature of injury, period of treatment and expenditure 
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of the claimant.  The answering O.P. further stated that  the vehicle No. 

AS-12E/2517 ( Autho Rickshaw) was proceeding from Sirajuli to Dhekiajuli 

and when the said vehicle reached near Alisinga at that time one Auto 

Rickshaw bearing Regn. No.  AS-12E/2516 ( Auto Rickshaw )  was coming 

from opposite direction which was  driven by its driver with rash and 

negligent manner suddenly hit the vehicle No. AS-12E/2576 ( Auto 

Rickhsaw) . The O.P. No. 3 did not contribute any wrong in the said 

accident.  

 

  The O.P. No. 4 i.e. National Insurance Company by their WS 

contesting and controverting all the averment made in the claim petition 

inter-alia stating that the claim petition is not maintainable in the present 

form,  the claim is barred by the principles of estoppels, waiver and 

acquiescence, the claim is bad for non-joinder of necessary  parties and 

mis-joinder of unnecessary parties. The claim petition suffers from serious 

infirmities and vagueness as well as suppression of materials fact.  Even if 

the alleged vehicle No. AS-12E/2517 ( Auto Rickshaw )is involved in the 

alleged accident the vehicle was duly insured with valid Insurance Policy.  

Without the  production of the relevant documents showing ownership  

valid permit, valid driving licence of the driver playing  the vehicle at the 

time of  the alleged accident, registration certificate, fitness certificate etc. 

by the vehicle claim for compensation is not maintained against  this O.P.  

In absence of production and proof  of the said documents  it must be 

presumed that there had been gross violation of its policy. The answering 

O.P. further  submitted that the claim is baseless, imaginary, abnormal 

and highly fanciful and as such the claimant is not entitled for an amount 

of Rs. 6,88,000/-.  

 

  Under such circumstance the answering O.P. praying for 

exonerated the National Insurance Company Ltd.  from the liable to 

compensate the claim in the case.  
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  The O.P. No. 5 The Oriental Insurance Company Ltd. by 

their WS contesting and controverting all the averment made in the claim 

petition stating inter-alia that  there is no cause of action against the O.P.  

to file the present suit  in the present form,  the claim is barred by the 

principles of estoppels, waiver and acquiescence,  the claim is bad for non 

joinder of the necessary parties and mis-joinder of parties. Besides  the 

claim petition suffers from serious infirmities and vagueness as well as  

suppression of actual facts and circumstance and  as such this answering 

O.P.  reserves the right to file additional and amended WS  at later stage 

of the proceeding in the event of  coming new facts  and circumstance to 

light with the leave of the Hon’ble Tribunal.  The  answering O.P. further 

submitted that even if the vehicle No. AS-12E/2576 ( Auto Rickshaw) 

alleged to have involved in the accident  was insured  with this answering 

O.P.  under a valid Insurance policy without production of the relevant 

documents, showing ownership, valid permit, valid driving  licence of the 

driver plying the vehicle on the alleged  date of occurrence, registration 

certificate  etc. by the owner of the vehicle of the claimant , no claim  for 

compensation is maintainable against this O.P. . In absence of production 

and proof of the said documents it must be presumed  that  there had 

been violation of the  policy condition  and as such this O.P. is not liable to 

indemnify this owner of the said vehicle on the basis of the policy of 

Insurance . 

 

  Under such circumstance the answering O.P. praying for 

dismissed the claim petition. 
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Upon hearing of parties and pleadings following issues were framed 

as follows: 

     Issues: 

1. Whether the alleged accident took place due to rash and 

negligent driving by the driver of the vehicle no. AS-12E/2517 

(Auto Rickshaw or the driver of the vehicle No. AS-12E/2576 

(Auto Rickshaw) or whether both the drivers are equally 

responsible for the accident? 

2. Whether the claimant is/are entitled to any compensation and if 

yes, what will be the quantum of compensation and by which of 

the respondents this amount shall be paid?  

 

  To substantiate the case, the claimant has examined two 

witnesses including himself. Though O.P. did not adduce any evidence but 

duly cross-examined the claimant witnesses 

 

  I have also heard argument put forwarded by the Ld. 

Counsel for both parties. 

 

  Ld. Counsel for claimant submitted that the accident took 

place due to head on collusion of the both vehicles. So, whatever 

compensation may be awarded that has to be indemnified by both the 

Insurance Company of both vehicles equally.  

 

  On the other hand  Ld. Counsel for O.P. No. 4  The National 

Insurance Co. Ltd. submitted that the witness of the claimant stated that 

due to fault of the vehicle   which was insured with Oriental Insurance Co. 

Ltd.  the aforesaid accident took place . There is no any evidence that the 

accident took place due to contributory negligence or equal fault of the 

both vehicles. 
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  Keeping in mind the rival submissions of Ld. Counsel for both the 

parties , I am going to dispose of  case as follows;   

 

Issue No. 1  

 

  The CW-1, claimant Shri Tapan Biswas stated that  he was a 

paid driver of Auto Rickshaw bearing Regn. No. AS-12E/2576 belonging to 

the  O.P> NO. 4 Shri Sanjit Nag .  On 29.10.2009 at about 10-30 A.M. he 

was  proceeding from Dhekiajuli to Sirajuli through NH 52 by driving said 

Auto Rickshaw carrying passenger. When he reached near Alisinga 

another Autho Rickshaw  bearing Regn. No. AS-12E/2517  which was 

coming from the opposite  direction driving by driver  O.P. No. 2 Shri Amal 

Kumar Dhar in a high speed rash and negligent manner suddenly took 

right turn and colluded with  the Auto Rickshaw he was driving.  In this 

connection a police case was registered being No. Dhekiajuli P.S case NO. 

357/2009 U/S- 279/304(A) of IPC. In the said accident he sustained 

multiple grievous injuries including fracture in right patella . Immediately 

after the accident he was taken to Dhekiajuli CHC by 108 Ambulance. 

Seeing the grievousness of injuries the said hospital referred him to 

Kanaklata Civil Hospital, Tezpur. On that very day he was brought to 

Kanaklata Civil Hospital, Tezpur in hired vehicle. He was treated as 

outdoor patient. On 31.10.2009 he was treated by Dr.  S.Kalita, Tezpur for 

his fracture injury.  He further submitted that due to financial hardship he 

was unable to take treatment for more than one year inspite of suffering 

and advice of Dr. S.Kalita for operation of his leg injuries. Again on 

03.01.2011 he has taken treatment under Dhrubajyoti Deka and on 

05.01.20011 he was admitted at Skylark Hospital & Research Centre, 

Tezpur. In the said accident his right thigh with hip joint was got fractured 

and the said fracture was repaired by I.M. Nail.  Due to the impact of 

present accident his old fracture injury too have affected and he was 

suffering from much pain in the said old injury. Inspite of all those he 
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could not recovered fully from his injuries.  He incurred more than Rs. 

70,000/- for his treatment including his travelling allowance, fooding, 

lodging for himself and his attendant. He could not however procure the 

voucher for all those nor is it practically possible for him to kept all the 

vouchers in aciident. He has submitted vouchers of his expenditure for his 

treatment only worth of Rs. 22,445/-. He further stated that by profession 

as a Driver whereby he earned Rs. 6,500/- per month. He being sole 

bread earner of his family  consisting of his parents, wife and children the  

injury sustained by him in the accident he was forced to out of his work 

for more than 1 ½ years causing loss of income for that period.  He is still 

unable to work as earlier due to the injuries. So, he claim Rs. 6,88,000/- . 

 

  To substantiate the case he exhibited the following 

documents. 

  Ext. -1 is the accident information report.  

  Ext. -2 is an advice slip issued by Dhekiajuli CHC. 

  Ext. 3 and 4 are advice slip issued by Kanaklata Civl Hospital, 

Tezpur.  

  Ext. 5 is a X-ray report of Skylark X-ray Centre shows that  

fracture of right patella.  

  Ext. 6 another advice slip issued by Annagiri Surgical 

Foundation.  

  Ext. 7  is another advise slip issued by Dr. Dhrubajyoti Deka.  

  Ext. 8 is pathological report.  

  Ext. 9 another discharged summary and Skylark Hospital & 

Research Centre.  

  Ext.9  shows that he was diagnosis for fracture of shaft and 

so I.M. Nail of the said part.   

  Ext. 10(1) , 10(2), 10(3), 10(4), 10(5) are cash memos. 

  Supporting the claimant CW-2 Shri Bhupen Singh stated that 

on 29.10.2009 he went to Alisinga.   When he was returned from his 
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home  it was about 10-30 A.M. he saw one Auto Rickshaw bearing Regn. 

NO. AS-12E/2517 driving by its driver in a rash and negligent suddenly 

right turn and hit another Auto Rickshaw coming from the opposite 

direction bearing Regn. No. AS-12E/2576 in the extreme left side of the 

road. As a result of  the said accident the claimant Tapan Biswas sustained 

grievous injury. He had witnessed the accident from very close distance.  

He saw due to rash and negligent driving of the Auto Rickshaw bearing 

Regn. No. AS-12E/2517 by its driver that accident took place.  After the 

accident  he identified the injured to be Shri Tapan Biswas who belongs to 

his locality . After the accident the police of Dhekiajuli Police Station came 

to the place of accident and with the help of some nearby people took 

injured to the Dhekiajuli CHC. The said hospital after giving him first aid 

treatment and referred him to Kanaklata Civil Hospital, Tezpur.  The 

claimant used to earn his livelihood from his profession as a driver.  From 

that profession he could earn Rs. 6,500/- p.m. 

  Though the CW-1 has been exposed to long cross-

examination but the evidence as to at the relevant time while his Auto 

Rickshaw Claimant bearing Registration No. AS-12E/2576 reached near 

the Alisinga  another Auto Rickshaw being No. AS-12E/2517 coming from 

the opposite direction in rash and negligent in high speed suddenly right 

turn and colluded with his Auto Rickshaw has remained challenged.  

 

  Rather in cross-examination made by the National Insurance 

Company Ltd. admitted that the Tempo AS-12E/2517 had knocked his 

Tempo, as a result the passenger of both the Auto Rickshaw was 

sustained injury.  He clearly stated that the accident took place due to 

fault of the driver of AS-12E/2517.  So, he claim compensation from the 

owner and the insurance company the aforesaid vehicle bearing No. AS-

12E/2517.  
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  The evidence of CW-1 is supported by CW-2.Their evidence 

are corroborated with the fact of the claim petition. CW-2 the another eye-

witness also admitted that the accident took place due to negligence 

driving of the driver of the offending vehicle No. AS-12E/2517. There is 

nothing to disbelieve upon the evidence of both the CWs. As they are not 

only corroborated with each other but also corroborated to the fact of the 

claim petition as well as accident information report.  

 

  Though the Ld. Counsel the claimant submitted that the 

accident took place due to head on collusion of both the vehicles but the 

evidence  as discussed above does not  say so in any way . But both the 

witnesses undisputed is admitted that the accident took place due to rash 

and negligent driving of the driver of the Auto Rickshaw being No. AS-

12E/2517. The evidence of CW-1 and CW-2 are very clear that while CW-1 

went towards Sirajuli  by driving his Auto Rickshaw being No. AS-

12E/2576 reached near Alisinga, suddenly the another Tampo bearing No. 

AS-12E/2517 came in rash and negligent manner suddenly turn towards 

road and knocked his vehicle as a result the said accident took place. CW-

2 also supported the said fact. Therefore, there is no any evidence that 

due to rash and negligent driving of the driver of both the offending 

vehicles the accident took place. But the evidence is very clear that the 

claimant has filed this case for compensation of against the driver and 

insurance of the offending vehicle No. AS-12E/2517 as the accident took 

place due to fault of the aforesaid vehicle bearing No. AS-12E/2517.  

 

  Under such circumstance the argument advanced by ld. 

Counsel for claimant as well as the ld. Counsel for O.P. No. 3 has no force. 

Rather the argument advanced of ld. Counsel for O.P. No. 5 i.e. Oriental 

Insurance Co. Ltd. has some force that due to rash and negligent driving 

of the driver  of the offending Auto Rickshaw bearing No. AS-12E/2517   
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which was insured with National Insurance Co. Ltd. the said accident took 

place.  

 

  In view of the aforesaid reasons the issue No. 1 is decided 

that the alleged accident took place due to rash and negligent driving of 

the offending Auto Rickshaw bearing No. AS-12E/2517. Accordingly, this 

issue is decided.  

 

Issue No. 2  

 

  In the issue No. 1 it has already decided  that due to rash 

and negligent driving of the driver of the offending Auto Rickshaw bearing 

No. AS-12K/2517  the  said accident took place. According to claim 

petition and the evidence including the Ext. 1 the said accident took place 

on 29.10.09 at about 10-30 a,m.  

 

  Again according to Ext. 1 the two vehicles, No. AS-12K/2576 

and AS-12K/2517 are involved in the accident. The vehicle bearing No. AS-

12K/2517 ( Auto Rickshaw) in insurance with the National Insurance Co. 

Ltd. vide policy No. 200201/31/09/6300001850 valid up to 13.08.2010 . 

 

  Therefore, the insurance of the offending vehicle being No. 

AS-12E/2517 was valid at the time of accident   which has not been 

denied the National Insurance Co. Ltd. neither in their WS or by adducing 

any evidence.  

 

  Under such circumstance I am bound to hold that the 

insurance of the offending vehicle bearing No. AS-12K/2517 (Auto 

Rickshaw)  has a valid insurance at the time of accident . So, whatever 

compensation may be awarded that has to be paid by the National 

Insurance Co. Ltd.  
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  Now, question come what is the just reasonable 

compensation can be awarded in the present case. According to claim 

petition due to accident the claimant has suffered severe injury followed 

by fracture of right patella, shaft of femur where I M nail was implanted. 

 

  The claimant stated in his oral evidence that in the accident 

his right thigh with hip joint was got fractured and the said fracture was 

repaired by I.M. Nail. The claimant has submitted some medical 

documents . Amongst the said documents Ext. 5 is the  Skylark X-ray 

Centre’s  report  shows that he was diagnosis for fracture of right patella. 

Ext. 9  is discharged summary of Skylark Hospital & Research Centre 

shows that he was operated and I.M. Nail implanted for fracture of shaft . 

Other than said two documents, others are nothing but advice slip and 

prescription .  So, from the documents available in the record it can be 

held that in the accident the claimant sustained severe  grievous injury 

particularly fracture of right patella  and shaft. Though the claimant stated 

in the petition due to sustained  injury he become physical permanent 

disability but the claimant has failed to submit any documentary evidence. 

Therefore, I have come to conclusion that this claim petition is considered 

for compensation of grievous injury but not for compensation of any form 

of permanent disability .  

 

 

         Accordingly, the guideline provided by the Hon’ble Supreme 

Court in Raj Kumar -Vs- Ajay Kumar decided on 10-10-2011 vide Manu / 

SC / 1018 / 2010, the general principle for computation of compensation 

of injury case can be adopted here as follows : 

 

  In regard to pecuniary damages i.e. General damage, in the claim 

petition, and also the evidence of claimant is  that he has been continuously 
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taken treatment   for more than 1 ½ years. But in the evidence of claimant  not 

stated so. Ext. 2 the prescription of issued by Dhekiajuli CHC on 29.10.09 . 

Similarly the advice slip issued by KCH i.e. Ext. 3 on 29.10.09. He was done X-ray 

at Skylark X-ray Centre on 29.10.2009. The only document which shows that 

hospitalization of period of claimant is Ext. 9 i.e. discharged summary issued by 

Skylark Hospital & Research Centre which shows that he was admitted there on 

05.01.2011 and discharged on 06.01.2011 i.e. for one day. Though there is no 

any specific document to show as to length of period of treatment. However, in 

considering of the gravity of the injury and submitted documents can presume 

that he has taken treatment continuously for a period of at least 3 months and 

also taken rest for two months for the injury sustained by the said accident.  

 

  According to claim petition he was a driver of the Auto Rickshaw 

whereby he earned monthly salary of Rs. 6,500/- including D.A. The claimant has 

failed to produce any documents to show that he has been continuously taken 

treatment from the date of accident till the filing of the case. However, we can 

presume that  he has  taken treatment at least for 3  months  . So, in regard to 

loss of income during treatment we can award to Rs.6,500 X 5 = Rs. 32,500/- . 

In considering the  gravity of the injury we can presume that  the claimant was 

definitely being  attended by one attendance during the period of treatment. So, 

Rs. 3,000/X 3 = Rs. 9,000/- is be awarded as a cost of attendance . The claimant 

submitted some vouchers amounting to RS. 22,445/- and amount of RS. 5,000/- 

may be awarded as a cost of transportation. 

 

  The claimant stated that  some of the cash memos were missing . 

So, he is  not able to submit all the cash memos. It is fact that it wouldn’t  be 

expected for a man like claimant who sustained injury in sudden accident to kept 

all the cash memos in order. So , another amount of Rs. 5,000/- may be awarded 

as a cost of treatment.  

 

  So, total pecuniary damage comes to Rs. 22,445/- + Rs. 32,500/- 

+ Rs. 5,000/- + Rs. 9,000/- +Rs. 5,000/- = Rs. 73,945/- .   
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  In regard to non pecuniary damage, due to injury sustained 

in the accident the claimant has suffered definitely pain and suffering at 

the age of 30 years. So, an amount of Rs. 10,000/- is awarded as pain 

and suffering and another amount of Rs. 10,000/- is also awarded for loss 

of amenities. 

  Therefore, total damage comes to (pecuniary and non 

pecuniary damage) Rs.73,945/- + Rs.10,000/- + Rs.10,000/- = Rs. 

93,945/- Rupees ninety three thousand nine hundred forty five  ) only.  

 

         O R D E R 

      

  In the result, the claim petition is allowed, awarding Rs. 93,945/- 

Rupees ninety three thousand nine hundred forty five) only with interest 

thereon @ 6 % per annum from the date of filling of evidence on affidavit   , i.e. 

on 29.08.2011 till full and final realisation. The OP The National   Insurance 

Company, Tezpur Branch is directed to make payment of the aforesaid amount 

within a period of 30 days from the date of receipt of order by way of account 

payee cheque in the name of claimant. Failing which, the OP i.e. The National 

Insurance Company, Tezpur Branch shall be liable to pay future interest at the 

same rate from the date of filing of the evidence on affidavit i.e. 29.08.2011 till 

full and final realisation.   

Given under my hand and seal on this 5th day of May, 2016. 

 

 

 

(A. K. Borah) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur:: Tezpur 
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O R D E R 

 

05.05.2016.            Learned Counsel for both parties are present. The 

judgment is pronounced in the open court and written 

in separate sheets which is attached with the case 

record.   

In the result, the claim petition is allowed, awarding 

Rs. 93,945/- Rupees ninety three thousand nine 

hundred forty five) only with interest thereon @ 6 % per 

annum from the date of filling of the evidence on affidavit  

, i.e. on 29.08.2011 till full and final realisation. The OP 

The National   Insurance Company, Tezpur Branch is 

directed to make payment of the aforesaid amount within 

a period of 30 days from the date of receipt of order by 

way of account payee cheque in the name of claimant. 

Failing which, the OP i.e. The National Insurance Company 

, Tezpur  Branch  shall be liable to pay future interest at 

the same rate from the date of filing of the evidence on 

affidavit   i.e. 29.08.2011 till full and final realisation.   

 

 

 (A. K. Borah) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur: Tezpur 

 

 

 


